UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-1-2015

State v. Cerino Appellant's Brief Dckt. 43301

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Cerino Appellant's Brief Dckt. 43301" (2015). Not Reported. 2527.
https://digitalcommons.law.uidaho.edu/not_reported/2527

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

Deborah Whipple
ISB No. 4355
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 vV. Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000
(208) 345-827 4 (f)
dw hipple@nbmlaw.com
Attorneys for Appellant
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

ROBERT MANUEL CERINO,
Defendant-Appellant.
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S.Ct. No. 43301
D.Ct. No. CR-2014-9962
(Bannock County)
APPELLANT'S
OPENING BRIEF

I. STATEMENT OF THE CASE
A. Nature of the Case

This is an appeal from the sentence imposed following a guilty plea to a
single count of second degree kidnapping and the subsequent denial of a Rule 35
motion. Mr. Cerino seeks relief because his sentence of five years fixed followed by
five years indeterminate is excessive.
B. Procedural History and Statement of Facts

On February 23, 2015, Mr. Cerino entered a guilty plea to a single count of
second degree kidnapping. Tr. p. 17, ln. 22-p. 18, ln. 23. In the advisement of
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rights, Mr. Cerino indicated that he was giving up his right to appeal from the
judgment and sentence as a part of the plea agreement. R 129. However, in Court,
his attorney represented that he was not giving up that right. Tr. p. 11, In. 2-14.
According to the PSI, on July 10, 2014, at approximately 11:31 p.m., Keaton
Sant and Melia Gagnon reported to police that they had given Mr. Cerino and
Vanessa Christensen a ride upon Ms. Christensen's request. They drove the pair to
a house. Once there, Mr. Cerino grabbed a baseball bat that was in the car and told
Ms. Gagnon to wait. Ms. Gagnon tried to drive away, but Ms. Christensen grabbed
the steering wheel from her position in the back seat. This forced Ms. Gagnon to
stop and Mr. Cerino got back into the car. The pair then directed Ms. Gagnon to
drive to a cemetery. On the way, whenever Ms. Gagnon failed to follow directions,
Mr. Cerino hit Mr. Sant in the head with the bat. He also hit Ms. Gagnon once.
When they arrived at the cemetery, Ms. Gagnon grabbed her phone and jumped out
of the car. Mr. Sant also fled. They then saw Mr. Cerino and Ms. Christensen drive
away in the car. PSI p. 3-5.
At sentencing, the defense asked for probation or a rider, noting that this was
Mr. Cerino's first felony conviction and that his prior record and this case all involve
alcohol abuse. Tr. p. 21, In. 5-p. 22, In. 8. The State asked for a term of six years
fixed followed by four indeterminate. Tr. p. 22, In. 12-17.
Mr. Cerino said to the Court:
I would respectfully like to say - respectful like to address the courts.
I would truly like to apologize to the two victims and their families for
what I've done, and I would also apologize to the community for what
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I've done. My actions affected the victims, their family and myself.
I'm very sorry.
And I'm pleading guilty today because I'm taking full responsibility for
what I've done and what I did. And in my heart it's the rightful thing
to do.
From today forward, I'm going to use this as a very big lesson learned.
I hope too the victims and the families would one day forgive me for
what I caused on July lOt\ 2014.
From this day forward, my plans are to address my issues with alcohol
and my mental illness or mental problems that need to be that need
to be - and be a responsible father and member of the community.
I would pray the courts to have leniency on me. I am not a bad person.
I just made a horrible mistake, and I am very sorry.

Tr. p. 25, ln. 8-p. 26, ln. 3.
The Court citing public safety imposed a sentence of five years fixed followed
by five indeterminate. Tr. p. 26, ln. 9-p. 30, ln. 16; R 138-142.
Mr. Cerino thereafter filed a timely Rule 35 motion asking for leniency and
stating that he intended to produce testimony at the time of the Rule 35 hearing. R
145-146. A short hearing was held wherein apparently only oral argument was
presented. At the close of the hearing, the Rule 35 motion was denied. R 159. This
Court denied Mr. Cerino's motion to augment the appellate record with the
transcript of this hearing. Order Denying Motion to Augment and Suspend Briefing
entered November 18, 2015.
This appeal timely follows. R 149-152; Amended Notice of Appeal, August 5,
2015.
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C. Issues Presented on Appeal
1. Did the District Court err in imposing an excessive sentence?

2. Did the District Court err in denying Mr. Cernio's Rule 35 motion?
D. Argument - The Sentence is Excessive and Relief Should Be Granted

This Court reviews sentences for an abuse of discretion making an
independent review of the record focusing on the nature of the offense and the
character of the offender. State u. Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710
(Ct. App. 1982); State u. Hernandez, 121 Idaho 114, 117-18, 822 P.2d 1011, 1014-15
(Ct. App. 1991). A sentence is reasonable to the extent it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of

the related goals of deterrence, rehabilitation or retribution. A sentence longer
than necessary for these purposes is unreasonable and must be reversed. Toohill,
supra.
A Rule 35 motion is a plea for leniency which is reviewed on appeal in the
same way a sentence is. If the sentence was not excessive when pronounced, the
defendant must later show that it is excessive in view of new or additional
information presented with his motion for reduction. State u. Stringer, 126 Idaho
867, 870, 893 P.2d 814, 817 (Ct. App. 1995).

When he was interviewed for the PSI, Mr. Cerino explained that he had been
drinking malt liquor, whiskey, and gin all day. He was really drunk and he did not
clearly remember getting into Ms. Gagnon's car. He blacked out once he was in the
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car and then came to when they arrived at the cemetery and Ms. Gagnon and Mr.
Sant jumped out. He did not know what to do and so he took a ride with Ms.
Christensen asking her to drop him off on Philben Road. PSI p. 10.
Mr. Cerino, now age 23, grew up on the Fort Hall Indian Reservation,
primarily with his grandparents. He was diagnosed with ADHD in first grade and
struggled with behavioral problems in school. He attended counseling several times
as a child to address anger problems. He quit school during his senior year and does
not have his GED. He is unemployed and unmarried and has two sons, both one
year of age. PSI p. 18, 23.
Mr. Cerino has a serious alcohol problem. He was 13 when he started
drinking and has many underage drinking offenses. By the time the offense at
issue in this case occurred, he was drinking daily and would drink a case of beer or
a gallon of liquor each time he drank. PSI p. 19.
He has an Axis I diagnosis of alcohol dependency and major depressive
disorder. However, he does not have an Axis II or III diagnosis. PSI 21.
While the District Court was correct that this was a crime of violence, it was
also a crime of alcohol. Mr. Cerino was drunk. If Mr. Cerino overcomes his alcohol
problem, other problems will be lessened or resolved and he will not present the
same danger to himself or his community that he presented while drunk. This
process of achieving and learning how to maintain sobriety will likely take less time
than five years fixed followed by five indeterminate. He therefore asks this Court to
find that the sentence imposed was excessive and the denial of the Rule 35 motion
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was an abuse of discretion.

K Conclusion
For the reasons set out above, Mr. Cerino asks this Court for relief.

R~h-v,

!"'

Submitted this£ day of November, ""2015.

Deborah Whipple
Attorney for Robert Cerino
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